Indiana Laws That EH@hindtee
Barriers to Employmen

Monica Solindgaunders, Ph.D.
Dan Tsataros, J.D.




Being arrested and charged with a crime is
one of the most stressful,
frightening, humiliating experiences a
person can go through.

The arrest will go on your permanent record and
follow you around for the rest of your life.



Stigma Is attached to Ex-Offenders when
they are looking for jobs in the Labor Market.

How is the State of Indiana working to eliminate barriers
to employment?



What are the Laws that have an effect on the
Labor Market?

What are Policies that have been implemented to help
people with Criminal Records to get jobs?

AExpungement Laws

MRestricted Access to
Conviction Records Laws



A Legal Procedure called EXPUNGEMENT
allows criminal arrest records to be
erased in some circumstances.



% EXPUNGEMENT LAW - %

http://www.in.qov/leqislative/ic/co
de/title35/ar38/ch5.html
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IC 35-385
Information Maintained by the Office of Code Revision Indiana Legislative Services Agency

Chapter 5. Expungement of Arrest Records

IC 35-38-5-1
Petition; grounds; verification; filing; contents; service; notice of opposition; hearing
Sec. 1. (a) Whenever:
(1} an individual is arrested but no criminal charges are filed against the individual; or
(2} all criminal charges filed against an individual are dropped because:
(A} of a mistaken identity;
(B) no offense was in fact committed; or
(C) there was an absence of probable cause;
the individual may petition the court for expungement of the records related to the arrest.
(b} A petition for expungement of records must be verified and filed in the court in which the charges were filed, or if no criminal charges were filed, in a court with criminal jurisdiction in the
county where the arrest occurred. The petition must set forth:
(1} the date of the arrest;
(2) the charge;
(3) the law enforcement agency employing the arresting officer;
(4} any other known identifying information, such as the name of the arresting officer. case number, or court canse number;
(5) the date of the petitioner's birth; and
(6) the petitioner's Social Security mmmber.

(c) A copy of the petition shall be served on the law enforcement agency and the state central repository for records.

(d) Upon receipt of a petition for expungement, the law enforcement agency shall notify the court of the name and address of each agency to which any records related to the arrest were
forwarded. The clerk shall immediately send a copy of the petition to each of those agencies. Any agency desiring to oppose the expungement shall file a notice of opposition with the court setting
forth reasons for resisting the expungement along with any sworn statements from individuals who represent the agency that explain the reasons for resisting the expungement within thirty (30) days
after the petition is filed A copy of the notice of opposition and copies of any sworn statements shall be served on the petitioner in accordance with the Rules of Trial Procedure. The court shall:

(1} summarily grant the petition;
(2} set the matter for hearing; or
(3) summarily deny the petition, if the court determines that:
(A) the petition is insufficient; or
(B) based on information contained in sworn statements submitted by individuals who represent an agency, the petitioner is not entitled to an expungement of records.
(e) If a notice of opposition is filed and the court does not summarily grant or summarily deny the petition, the court shall set

the matter for a hearing.
(f) After a hearing is held under this section, the petition shall be granted unless the court finds:
(1) the conditions in subsection (a) have not been met;
(2) the individual has a record of arrests other than minor traffic offenses; or
(3) additional criminal charges are pending against the individual.
As added by P.L.311-1983, SEC.3. Amended by P.L.205-1989, SEC.1; P.L.159-1994, SEC. 1.



IC 35-38-5-2
Delivery of records to individual or destruction
Sec. 2. If the petition for expungement is granted, the law enforcement agency shall within thirty (30) days of receipt of the court order, deliver to the individual or destroy all fingerprints,

photographs, or arrest records in their possession.
As added by P.L.311-1983, SEC.3.

IC 35-38-5-3
Effect of grant of petition

Sec. 3. Whenever the petition of an individual under section 1 of this chapter is granted, no information concerning the arrest may be placed or retained in anv state central repository for
criminal history information or in any other alphabetically arranged criminal history information system maintained by a local, regional, or statewide law enforcement agency. However, this chapte
does not require any change or alteration in any record (such as a police blotter entrv) made at the time of the arrest or in the record of any court in which the criminal charges were filed.
As added by P.1.311-1953, SEC.3.

IC 35-38-5-4
Action by person whose records are expunged that might be defended with contents of such records

Sec. 4. If a person whose records are expunged brings an action that might be defended with the contents of such records, the defendant is presumed to have a complete defense to such an
action. In order for the plaintiff to recover, he must show that the contents of the expunged records would not exonerate the defendant. The plaintiff may be required to state under oath whether
had records in the criminal justice system and whether those records were expunged. If the plaintiff denies the existence of the records, the defendant may prove their existence in any manner
compatible with the law of evidence.
As added by P.1.311-1953, SEC.3.

IC 35-38-5-5
Petition to limit access to limited criminal history of person discharged from probation, imprisonment, or parole

Sec. 5. (a) This section does not apply to a request to a law enforcement agency for the release or inspection of a limited criminal history to a noncriminal justice organization or individual
whenever the subject of the request is described in IC 10-13-3-27(a}(8) or IC 10-13-3-27(a)12).

(b) A person may petition the state police department to limit access to the person's limited criminal history to criminal justice agencies if more than fifteen (13) vears have elapsed since the da
the person was discharged from probation, imprisonment, or parole (whichever is later) for the last conviction for a crime.

(c) When a petition is filed under subsection (b), the state police depariment shall not release limited criminal history to noncriminal justice agencies under IC 10-13-3-27.
As added by P.1.311-1953, SEC.3. Amended by P.L.56-1098, SEC.18; P.L.10-1999, SEC.3; P.L.2-2003, SEC.92; P.L.2-2005, SEC.124.

IC 35-38-5-5.5
Restricted disclosure of arrest records; petition; hearing
Sec. 5.5 (a) If a person charged with a crime:
(1) is not prosecuted or if charges against the person are dismissed;
(2) is acquitted of all criminal charges; or
(3) is convicted of the crime and the conviction is subsequently vacated;
the person may petition a court to restrict disclosure of the records related to the arrest to a noncriminal justice organization or an individual.
(b) A petition under subsection (&) must be verified and filed in-
(1) the court in which the charges against the person were filed, for a person described in subsection (a)(1); or
(2) the court in which the trial was held, for a person described in subsection (a)(2) or (a)(3).
(c) A petition under subsection (&) must be filed not earlier than:
(1) if the person is acquitted, thirty (30) days after the person is acquitied;
(2) 1f the person's conviction is vacated, three hundred sixty-five (365) days after:
(A) the order vacating the person's conviction is final, if there is no appeal or the appeal is terminated before entry of an opinion or memorandum decision; or
(B) the opinion or memorandum decision vacating the person's conviction is certified; or
(3) 1f the person is not prosecuted, thirty (307 days after charges are dismissed, if the charges are not refiled.
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SENATE BILL No. 391

DIGEST OF INTRODUCED BILL

Citations Affected: IC 22-5-6.

Synopsis: Employer inquines into convictions and arrests. Provides that an employer may not inquire whether an employee or potential employee has been:
(1) arrested or charged with a misdemeanor or felony that did not lead to a conviction; (2) convicted of or pleaded guilty to a misdemeanor if five years have
paszsed since the date the person completes the person's sentence and satizfies any other obligations imposed on the person as a part of the sentence; or (3)
adjudicated a delinguent for an act that would have been a crime if committed by an adult.

Effective: July 1, 2011.




IC 22 -5-6 Effective July 1, 2011

Employer Inquiries Into Conviction and Arrest Records

An employer or potential employer may not inquire whether an employee or
potential employee has beené

U Arrested or charged with a misdemeanor or felony that did not
lead to a conviction;

U Convicted of or pleaded guilty to a misdemeanor if five (5)
years have passed since the date the person completed the
person's sentence and has satisfied any other obligations
imposed on the person as a part of the sentence; or

U Adjudicated a delinquent child for an act that would have been
a crime if committed by an adult.



What were the Problems with this Law?

U The Law was Vague.

U There were no Penalties or Consequences for Violating the Law.

U Employers would have had difficulty in obtaining an Explanation of the Law.
U There was No Agency Enforcing the Law.

u How would an Applicant have learned if a Private Company was Contacted for a
Background Check?
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A change in state law this month allows non-violent offenders to have their criminal records sealed Seiae Centers
for misdemeanor and Class D felonies. The law, which went into effect on July 1, allows Indiana ex- Ty y———
offenders to file a petition with the court in which they were tried eight (8) years following the Y -
. completion of their sentence to have their criminal records sealed. f Facebook [T Mobile
If a court grants the petition request, an individual would not be required to disclose the conviction I YouTube

- on employment applications or any other documents ouiside of the criminal justice system.
Furthermaore, it gives ex-offenders the ability to legally state on an application for employment that

they have not been convicted or amested for a crime, removing a large barmer in finding

employment.
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"Every legislative session, new laws pass that directly impact the lives of Hoosiers,” said Jamal L Altemative Dispute
Smith, Executive Director of the Indiana Civil Rights Commission. "It's important that we share this el
information with people so that everyone has a clear understanding of their rights.” _ File a complaint with the
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analysis earlier this year said it wasn't clear how many people this new law could effect. _ Find out more information
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However, state [aw does not prohibit employers from using criminal history to make hiring decisions. volunteer opportunities.

For more information about this new law, or your rights and responsibilities under Indiana Civil
Rights Laws, contact the Indiana Civil Rights Commission at (2800) 623-2909@ or visit us on-line at

in.gowvlicre.

INDIANA HOLIDAY COM




X x

* S, e\ = o |
4. Restricted Access i,

**** * /

“..>" To Conviction Records “+.*




Information Maintained by the Office of Code Revision Indiana Legislative Services Agency
IC 35-38-8
Chapter 8. Restricted Access to Conviction Records

IC 35-38-8-1
Application; sex or violent offender
Sec. 1. This chapter does not apply to a sex or violent offender unless the offender's status as a sex or violent offender is solely due to the offender's conviction for sexual misconduct with a
minor (IC 35-42-4-9) and the offender proves that the defense described in IC 35-42-4-9(e) applies to the offender.
As added by P.L.194-2011, SEC.2.

IC 35-38-8-2
Application
Sec. 2. This chapter applies only to a person:
(1) convicted of a misdemeanor or a Class D felony that did not result in injury to a person; or
(2) adjudicated a delinquent child for committing an offense that, if committed by an adult, would be a misdemeanor or Class D felony that did not result in infury to a person.
As added by P.L.194-2011, SEC.2.

IC 35-38-8-3
Petition
Sec. 3. Eight (8) vears after the date a person completes the person's sentence and satisfies any other obligations imposed on the person as a part of the sentence, the person may petition a
sentencing court to order the state police department to restrict access to the records concerning the person's arrest and involvement in criminal or fuvenile court proceedings.
As added by P.L.194-2011, SEC.2.

IC 35-38-3-4
Granting of pefition; court findings
Sec. 4. The court shall grant a petition under this chapter if the court finds:
(1) the person is:
(A) not a sex or violent offender; or
(B) a sex or violent offender, but the offender's status as a sex or violent offender is solely due to the offender's conviction for sexual misconduct with a minor (IC 35-42-4-9) and the
offender proved that the defense described in IC 35-42-4-9(e) applies to the offender;
(2) the person was:
(A) convicted of a misdemeanor or a Class D felony that did not result in injury to a person; or
(B) adjudicated a delinquent child for committing an offense that, if committed by an adult, would be a misdemeanor or Class D felony not resulting in injury to a person;
(3) eight (8) years have passed since the person completed the

person's sentence and satisfied any other obligation imposed on the person as part of the sentence; and
(4) the person has not been convicted of a felony since the person completed the person's sentence and satisfied any other obligation imposed on the person as part of the sentence.

As added by P.L.194-2011, SEC.2.



IC 35-38-8-5
Court order; restricted access to records
Sec. 5. Ifthe court grants the petition of a person under this chapter, the court shall do the following:
(1} Order:
(A) the department of correction; and
(B) each:
(1) law enforcement agency; and
(ii) other person;
who incarcerated, provided treatment for, or provided other services for the person under an order of the court;
to prohibit the release of the person's records or information relating to the misdemeanor, nonviolent Class D felony, or juvenile adjudication described in section 2 of this chapter, in the
person's records to a noncriminal justice agency without a court order.
(2} Order any:
(A) state;
(B) regional; or
(C) local;
central repository for criminal history information to prohibit the release of the person's records or information relating to the misdemeanor, nonviolent Class D felony, or fuvenile adjudication
described in section 2 of this chapter, in the person's records to a noncriminal justice agency without a court order.

As added by P.L.194-2011, SEC.2.

IC 35-38-8-6
Defense to civil action; restricted records
Sec. 6. (a) If a person whose records are restricted under this chapter brings a civil action that might be defended with the contents of the records, the defendant is presumed to have a
complete defense to the action.
(b) For the plaintiff to recover in an action described in subsection (a), the plaintiff must show that the contents of the restricted records would not exonerate the defendant.
(c) In an action described in subsection (a), the plaintiff may be required to state under oath whether:
(1) the plaintiff had records in the criminal justice system; and
(2) those records were restricted.
(d) In an action described in subsection (a), if the plantiff denies the existence of the records, the defendant may prove the existence

of the records in any manner compatible with the law of evidence.

As added by P.L.194-2011, SEC.2.

IC 35-38-8-7
Legal statement on applications for employment and other documents

Sec. 7. If a court orders a person's records to be restricted under this chapter, the person may legally state on an application for emplovment or any other document that the person has not
been arrested for or convicted of the felony or misdemeanor recorded in the restricted records.

As added by P.L.194-2011, SEC.2.



How Do Employers
Obtain Criminal Records
In Indiana?






